
Regulatory Update                Portfolio Evaluations, Inc. 

Update on Regulation 408(b)(2) 

Every effort has been made to provide accurate and authoritative information in regard to the subject matter in this report; however, accuracy and 

completeness cannot be guaranteed and is not warranted as such.  Many statements and sources were used in compiling the data for this report (e.g., 

data from your investment managers, custodian, record keeper, etc.).  PEI does not assume responsibility for the accuracy or completeness of such 

information.  In addition, certain information contained in this report is obtained from PSN, Morningstar and Ibbotson database subscriptions.  Nei-

ther PEI nor PSN, Morningstar or Ibbotson warrant that such information is accurate, correct, complete or timely.  This information is provided 

with the understanding that PEI is not engaged in rendering legal, accounting, or actuarial advice.  If such advice is required, the services of a com-

petent professional of this kind should be sought. The information contained in this report does not constitute the recommendation of any invest-

ment advisor or their services nor does PEI assume responsibility for the conduct of any investment manager including the investment performance 

or compliance with the laws and regulations to which they are subject.  This report has been prepared exclusively, and confidentially, for the infor-

mational use of the recipient and any other use, including the reproduction of this report in any form, is prohibited without the prior express written 

permission of PEI. 

 New York Metro               Atlanta               Chicago               Dallas               Los Angeles 

Corporate Headquarters | 15 Independence Boulevard, Warren, New Jersey 07059 | Ph: 973-538-4347 | Fx: 973-538-0935 

www.porteval.com 

Underpinning our success has been our 

core philosophy: do everything in the 

best interest of the client.  

In 2007-2008, the Department of Labor proposed regulation under ERISA Section 408(b)(2) that explains the prohibited 

transaction exemption in ERISA which required contracts and arrangements between Plans and Service Providers to be 

“reasonable.” The regulation was finalized by the Department of Labor and sent to the Federal Office of Management 

and Budget in September, as a final step before issuance. As of early January 2009, the final regulation has not been is-

sued despite official guidance of a late-2008 release. With the change in the administration and broader economic con-

cerns, the regulation may or may not be released in its present form; it may go back to the legislative body or be incorpo-

rated as part of a broader set of regulations. 

 

As proposed, section 408(b)(2) would provide relief from ERISA’s prohibited transaction rules only if the contract and 

arrangement between the plan and the service provider is reasonable, if the services are necessary for the establishment 

or operation of the plan, and if no more than reasonable compensation is paid for the services. However, to fully comply 

with their fiduciary duty, plan sponsors will need to understand, review and monitor the aforementioned arrangements in 

order to assess reasonableness of the fees for the services provided. The implications of the proposal may have a broad 

impact on the way service providers, such as registered investment advisors, broker-dealers, record keepers and third-

party administrators disclose their compensation and conflicts of interest. While many of these parties have come a long 

way towards full disclosure, others may need to provide significant amendments and provide more transparency in order 

to comply with the proposed regulation. 

 

In conclusion, despite uncertainty associated with the proposed regulation, plan sponsors have an existing fiduciary duty 

to obtain, understand and evaluate the arrangement between the plan and service providers to ensure that the arrange-

ments are reasonable. As plan sponsors become more educated and comply with their obligations, the need for transpar-

ency of services and disclosure of potential conflicts of interest will remain as mandated by the DOL, ERISA, and/or 

industry best practice. 
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